important addition to the field, one that all public lawyers and political scientists will read with great profit.
II. REBELLIOUS LAWYERING
Rebellious Lawyering, by law professor and legal activist Gerald L6pez, addresses a quite different question than that examined by The Hollow Hope: how should a "progressive" or "public interest" lawyer" conduct herself both personally and professionally" 2 in order to advance the cause of social change? Although this question about modes of lawyering is of direct interest to a much smaller group than that addressed by Rosenberg, the two books are related in at least three important respects. First, L6pez's principal audience consists of a set of actors who initiate much of the "public law litigation"' 3 that is Rosenberg's subject. Second, and more interestingly, L6pez seems to share much of Rosenberg's skepticism about the capacity of such litigation to bring about enduring social change.' 4 A third, and more damning, commonality is this: although the notion of "social change" lies at the heart of both books-for Rosenberg it is the dependent variable being analyzed, while for L6pez it is the goal of progressive lawyering-neither book has much to say about its substantive or programmatic content, and neither offers a theory of what causes social change. Rosenberg defines it as "policy change with a nationwide impact" affecting "large groups of people."' 15 It is, he says, liberal change.' 6 Although he does not detail what this means, he implies that it has a decidedly egalitarian, and presumably statist, character. 7 He explicitly renounces any 11. These labels are used interchangeably throughout the book. They are, of course, somewhat tendentious and self-serving, which is why I put them in quotes. But they are no more so than other labels used by political groups on both the right and the left-for example, "pro-life," "pro-choice," and "libertarian"-which seek to show membership on the side of the angels.
12. L6pez seems to be making the claim that, for these lawyers at least, the two spheres should be integrated-that their personal values and their professional behavior must be consistent. This is interesting but not obviously correct. One argument that might be made against it, for example, is that a lawyer must maintain a certain distance between herself and her client if she is to furnish the sound, professional judgment to which the client is entitled.
13. See Abram Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281 (1976) .
14. I say "seems to" because lpez offers no systematic explanation of what actually constitutes the "social change" to which progressive lawyers should bend their efforts. See infra text immediately following this note.
15. ROSENBERG at 4. 16. Id. at xi. This is presumably because the Court decisions that he discusses, all in the pre-Reagan years, have generally been characterized as "liberal." He gives no hint as to how his account of judicial effectiveness would have to be altered if more "conservative" changes of the sort sought by the Rehnquist Court were the objects of analysis. This omission is unfortunate.
17. He defines social change as "the broadening and equalizing of the possession and enjoyment of what are commonly perceived as basic goods in American society." Id. at 4. Drawing on John Rawls' expansive conception, he speaks of "political goods such as participation in the political process and freedom of speech and association; legal goods such as equal and non-discriminatory treatment of all people; material goods; and self-respect, the opportunity for every individual to lead a satisfying and worthy intention to supply a "full blown" theory of what brings social change about, although he does attempt to "assess a host of social, political, and economic changes that could plausibly have led to significant social reform independent of court action."'"
L6pez is even more Delphic about what constitutes and causes social change. Since his book seeks to instruct lawyers about how to help their clients and communities produce it, this is an astonishing omission.' 9 The reader is simply left to infer from several clues what progressive change is, and how it comes about: the facts L6pez uses in his fictional case studies, 20 the groups that he wants progressive lawyers to work with and represent, 2 " and the evocative terms that he uses as synonyms for injustice.'
L6pez's vivid elaboration of his ideas about progressive legal practice-his "rebellious idea of lawyering against subordination"23--constitutes a bold, potentially far-reaching challenge to what he considers the standard practice mode of legal services lawyers, which he calls "the regnant idea of the lawyer for the subordinated." 24 His preferred model, which he characterizes as "teaching self-help and lay lawyering," 25 contrasts even more sharply with the brand of "public interest law" practiced by organizations such as the Public Citizen Litigation Group, the NAACP Legal Defense and Educational Fund, the Center for Law in the Public Interest, and the Washington Legal Foundation. These organizations, about which L6pez says little, typically are highly professionalized large-city groups strongly oriented toward (and often partly funded by) major impact litigation, which is conducted by lawyers trained at elite law schools who enjoy high status and visibility. Such groups tend to have only the most formalistic relationships with their clients, organizational or individual, and engage in little or no community organizing; life." Id. (citing JOHN RAWLS, A THEORY OF JUSTICE 42, 440 (1971)).
18. Id. at 8. 19 . Although L6pez insists (through the mouth of a fictional community organizer) that one must have a vision of the "good life" that includes "a view of the state," he fails to offer even a hint of what such a view would look like. L6PEz at 377. A page later, the organizer says that one must also be "programmatic." Id. at 378. Again, however, L6pez never mentions, much less defends, any specific agenda. 20. L6pez states at the outset: "Everything I describe is fictional." Id. at 8. His fictional case studies include legalization efforts on behalf of undocumented aliens, landlord-tenant disputes, the operation of a community law office, disability claims, racial discrimination, and community organizing around a variety of issues. He also refers to the practitioners he describes as "poverty lawyers." Id. at 20. 21. These groups include "women, low-income people, people of color, gays and lesbians, the disabled, and the elderly." Id. at 37.
22. The most prominent example is "subordination," which he uses to refer generally to a sense of powerlessness but which otherwise remains essentially undefined. See id. at 11-82 (ch. I), passim. He also writes of "efforts to fundamentally change the world," id. at 10, without indicating what this means or entails.
23. Id. at 37. 24. Id. at 11. L6pez lists twelve characteristics of the "regnant idea" of such lawyering, including formal representation of clients, an emphasis on litigation, and situating the lawyer as primary problemsolver. Id. at 23-24. 25. Id. at 70. [Vol. 102: 1763 they are concerned with client empowerment in only a narrow, legal rightsoriented sense. 26 The role of these other modes of legal activism in L6pez's world of progressive lawyering remains unclear. Is there room there for the "regnant" and litigation-oriented forms of lawyering? Or are these instead merely degenerate forms which, even when they appear to succeed, further disempower people-both by placing professionals between them and the levers of enduring change, and by fostering the illusion that legal rights are the raw materials of self-actualization? To what extent are these other forms inevitable concessions to limited reformist resources and economies of scale, to the increasing importance of technical and professional know-how in influencing public and private decisionmakers, and to other such realities?
These questions raise some poignant ethical and tactical dilemmas, and L6pez exhibits a good deal of sensitivity to some of these issues as they arise in his imaginary practice settings. 27 But he does not thoroughly canvass or articulate the competing considerations, and his normative assessments rest essentially on plausible but largely unexamined intuitions about human nature and social dynamics, intuitions that he imparts through the storytelling genre now in vogue among some legal scholars. 2 8 He prefers to argue from ipse dixit and personal reflection than from extended, disciplined analysis or available empirical evidence. 29 The remainder of this Book Review is mostly about The Hollow Hope. My reason for confining my discussion in this way, however, is certainly not that Rebellious Lawyering is devoid of interest. In fact, it is an engagingly written, insightful, often moving argument in favor of a distinctive conception of professional responsibility by progressive lawyers: more humane, engaged, client-centered, self-abnegating, unheroic, and situational. All lawyers, 26 progressive or not, should take up this challenge, for it invites us to "disenthrall ourselves," to "think anew" 30 about how and why we live in the law as we do.
III. THE HOLLOW HOPE
Methodologically, The Hollow Hope could hardly be more different from Rebellious Lawyering. In sharp contrast to L6pez's highly confessional, normative, sometimes epistolary mode, 3 ' Rosenberg draws heavily on the kinds of data and analytical techniques that social scientists conventionally use. 32 His principal claims are empirical; he purports to be concerned only with the fact of judicial effectiveness in producing social change, not with normative judgments about what constitutes desirable change or what the courts' posture toward change ought to be. 33 Commendably, he lays out these claims for all to see, appraise, and criticize. Such an appraisal is my project in the remainder of this Book Review.
Generally speaking, we may distinguish three kinds of scholarly views 34 concerning the effectiveness of court-driven approaches in producing significant social reform. 35 Those I shall call "strong-court" scholars believe that the courts are often effective reformers by reason of their unique institutional features, especially their relative independence from electoral and bureaucratic politics. "Court skeptics" hold that court-directed reform, although not inevitably doomed to failure, is highly problematic. They argue that the most significant effects of such efforts are likely to be unanticipated and often perverse. "Court fatalists" maintain that the effectiveness of social reform depends on factors that courts can perhaps reinforce, but to which they are otherwise either irrelevant or epiphenomenal. 36 These three views do not correspond to the conventional, often reductionist, polarities of left and right. Most strong-court scholars are liberal; they emphasize the courts' superior ability to articulate and instantiate public 31. L6pez makes many of his points through the literary device of fictional memoranda from lawyers, legal investigators, etc. See, e.g., L6PEz at 145. 32. But while conventional, these techniques are also quite rudimentary by the standards of quantitative social science. Rosenberg's tables and figures, for example, use simple comparisons of absolute numbers rather than more complex statistics, regressions, or other forms of multivariate analysis.
33. ROSENBERG at xi. Of course, how one defines and measures effectiveness is not simply a matter of objective fact but inescapably involves some value judgments.
34. These are more akin to perspectives than to articulated, systematic theories. 35. Rosenberg uses the phrase "significant social reform" to apply to nationwide changes in bureaucratic or institutional practices. ROSENBERG at 4. One could quarrel with this definition, but it will serve for purposes of the present discussion. See also supra text accompanying notes 15-18. 36. One can be both a skeptic and a fatalist. My colleague Jerry Mashaw places himself in this camp, finding judicial intervention under some circumstances to combine "[i]mpertinence and irrelevance" to social reality. JERRY L. MASHAW, BUREAUCRATIC JUSTICE: MANAGING SOCIAL SECURITY CLAIMS 4 (1983). values in the face of what they regard as political and bureaucratic abdications. But some-Robert Bork, for example-are militantly conservative. Like the liberals, conservative strong-court scholars believe that court-initiated change is often effective. For precisely that reason, however, they denounce such change, arguing that it is institutionally illegitimate, constitutes lamentable public policy, or both.
The first two views are already well-represented in the literature. Strongcourt scholars include commentators like Bork, Owen Fiss, Abram Chayes, and Michael Rebell and Arthur Block. 37 42. Id. at 3. Rosenberg intends to confine the contrast to the reform litigation context. " [T] here is no clash between the two views in dealing with individuals." Id. at 5. Although he does not discuss the fact that reform cases are often concerned with, and initiated by, individuals, he surely recognizes it. correct and must therefore be combined to produce a refined understanding of the courts' role. The dichotomy thus turns out to be little more than a temporary placeholder for Rosenberg's own theory, which borrows from each of its halves. n3 Merging his "Dynamic" and "Constrained" court views, Rosenberg produces a theory of the conditions under which courts produce significant social reform. The effectiveness of courts, he postulates, is limited by three structural constraints: (1) the limited nature of constitutional rights, (2) the low level of judicial independence; and (3) the judicial lack of implementation power. Each of these three constraints can be overcome, however, when three corresponding conditions are met: (1) "ample legal precedent for change"; (2) "support for change from substantial numbers" of congressional and executive officials; and (3) "support from some citizens, or at least low levels of opposition from all citizens" plus at least one of four other conditions: (a) positive incentives for compliance; (b) costs for noncompliance; (c) court decisions allowing market implementation; or (d) the presence of crucial implementation officials who "are willing to act and see court orders as a tool for leveraging additional resources or for hiding behind." 44 Several problematic features of this theory should be noted at the outset, for they will recur in the discussion that follows. First, it is radically indeterminate. Virtually every one of the theory's key concepts-court, judicial decision, judicial effectiveness, social change, political support and opposition, incentives for compliance, market implementation, and official willingness to act-is deeply ambiguous and question-begging for Rosenberg's theoretical purposes, which are to explain and predict the consequences of Supreme Court decisions. 45 He disclaims any intention to explicate what is his most indeterminate yet theoretically fundamental concept of all---causality. In sum, Rosenberg cannot escape the inherently complex nature of his subject. 46 Second, Rosenberg neglects certain dynamic effects unleashed by many Court decisions. In particular, he neglects the repetitive, dialogic nature of the 43. Lest the reader think that I am blind to the shortcomings of my own "trichotomy" (strong-court scholarship, court skepticism, and court fatalism), let me hasten to add that I use it only for the most limited purpose-simply to distinguish at the outset Rosenberg's approach from other scholarly approaches that might otherwise be confused with it. 46. Rosenberg, however, seems to feel that he has avoided this flaw; in this connection, he notes that Stephen Wasby's 1970 book on the impact of Supreme Court decisions "suggested so many hypotheses (one hundred and thirty-five of them) as to be of little practical help." ROSENBERG at 10 (citing STEPHEN L. WASBY, THE IMPACT OF THE UNITED STATES SUPREME COURT: SOME PERSPECTVES (1970)).
interactions between courts, legislatures, agencies, and other social processes, as well as the political synergy that some litigation engenders.
Third, Rosenberg's measure of court effectiveness appears to give excessive weight to whether litigation advances the avowed agendas of public interest litigators and too little weight to more modest, but still significant, reform goals and to the substantive merits of the policies at stake in the litigation.
Finally, his theory makes no effort to differentiate between constitutional and statutory interpretation decisions. Even if the kinds of reformist court initiatives with which Rosenberg is concerned tend to take the former path, statutory construction remains another significant but quite different route for such efforts; 47 indeed, one of his case studies (environmental litigation) takes precisely this route. Social reform through statutory interpretation has a distinctive dynamic that produces its own patterns of cause and consequence. To note only the most obvious difference, administrative agencies ordinarily play central roles in effectuating statutory regimes. Their relationships to courts, legislatures, and constituencies are pivotal in determining how judicial doctrines are both shaped and implemented. 49 Any theory of court effectiveness that conflates these two reform techniques, then, is bound to miss a great deal. 0 For all these reasons, Rosenberg's theory is unpersuasive. In themselves, however, these shortcomings do not necessarily render it valueless. After all, a good theory can crystallize important issues, facilitating subsequent resolution through further conceptual clarification or data-gathering. The real test of Rosenberg's approach, then, is whether it can further these processes of hypothesis-refining, prediction-generating, and prediction-testing in the specific contexts to which he seeks to apply it, and hopefully in other contexts as well. As we shall see, his theory and analysis only partly satisfy this criterion, for they fail at many points. On the other hand, they have already succeeded in provoking much scholarly debate, 51 and they provide a (loose) framework around which he can drape some very interesting, significant data that enrich our understanding of the phenomena he discusses. Most important, his work should stimulate more refined theories of judicial effectiveness. Nevertheless (as I suggest in the Conclusion), to expect such theories to do much predictive work is to indulge in a hope as hollow as that which Rosenberg is at such pains to debunk.
A. Brown v. Board of Education
Rosenberg's first and most obvious challenge is Brown v. Board of Education. 52 This decision is usually viewed as the most famous instance of judicial activism-and more to the point, of effective judicial activism-in the modem history of the Supreme Court. Brown has long been celebrated by its supporters 5 3 and detractors 5 4 alike as the fountainhead of the civil rights movement and as a milestone of Equal Protection jurisprudence. If Rosenberg can demonstrate that Brown actually had little effect, and that the Court's impotence was a result of the constraints and the absence of the conditions identified by his theory, then he will have gone a very long way toward vindicating that theory.
Through a resourceful, imaginative, and pointed marshalling of evidence, Rosenberg succeeds in casting serious doubt on the conventional wisdom about Brown. In the end, however, the weaknesses of his theory prevent him from mounting a convincing refutation. After noting the familiar fact that there was little compliance with the decision for over a decade, he shows that when compliance finally did come in the areas of education, voting, transportation, public accommodations, and housing, the trigger was not Brown but civil rights legislation authorizing federal program agencies to cut off funding to noncomplying recipients. Anticipating the argument that Brown was 51. 
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responsible for this legislation, he notes that its sponsors did not cite Brown as a source of inspiration, and that Congress had been considering a similar remedy since the 1940's.
Rosenberg's point is not that Brown was irrelevant to what followed or that the courts were always ineffective. He surely recognizes (although he does not say) that Title VI of the 1964 Civil Rights Act was legitimated, was rendered compelling policy, and probably passed constitutional muster 5 6 only because Brown had already established desegregated public education as a substantive right protected by the Equal Protection Clause. Nor does he deny that the courts did help to enforce school desegregation after 1968. 57 Rather, his point is that the Court's contribution to the civil rights revolution depended almost entirely on the efficacy of nonjudicial political forces and that Brown was largely irrelevant to their emergence. Like becalmed ships, the courts made little real headway until the mid-1960's when favorable winds generated by independent political forces became strong enough to carry them toward their destination. (A quarter-century later, they still are far from reaching it, especially in the area of higher education)."
Rosenberg argues that it was the constraints identified by his theory that operated to stymie judicial implementation of Brown in its first decade. Political leaders at all levels opposed vigorous enforcement. Public opinion in the South was deeply recalcitrant. The court system's own structure assured judicial impotence. Only when those constraints began to dissolve and some of the conditions for compliance specified by his theory were met-for example, the creation of incentives and the willingness of local actors to use the courts to provide political cover for their compliance-was real progress 55. ROSENBERG at 42-71 (ch. 2). For a contrary claim on the inspiration point, see Devins, supra note 51, at 1041-42. Immediately after, Rosenberg states that "[olnly after there was a major change in the congressional climate with the passage of the 1964 Civil Rights Act, did the Court re-enter the field." made. Only congressional and executive branch actions could dissolve these constraints and establish these conditions, but those actions could not be mounted until a decade after Brown.
In the meantime, the decision was essentially a dead letter. Rosenberg marshals evidence showing that during that initial decade, press coverage of civil rights-even in the media read by political elites and even in the black press-did not increase or change much; indeed, there was less coverage in those years than in some years of the 1940's. Textbooks continued to portray blacks with the same condescension and out-and-out racism as in the pre-Brown period. Elite attitudes appear to have been influenced little by the decision, and the general public remained ignorant of its existence and import. 5 9 Finding little evidence that Brown had much direct effect on civil rights enforcement during its first decade, Rosenberg flatly rejects the traditional view of Brown as social apocalypse that American legal scholars have propounded and propagated. 60 To his credit, however, Rosenberg does not stop there. He goes on to consider the strong-court scholars' obvious fallback position-their contention that Brown's effects were powerful, as advertised, but indirect; that subsequent events and additional factors mediated and obscured these indirect effects, rendering Brown's true significance inaccessible to Rosenberg's method of investigation. For the optimist, Brown's real contribution was to put civil rights on the liberal political agenda, force white politicians to respond, raise public consciousness of racial injustice, and inspire civil rights organizations and the black community to take to the streets and the voting booths, thereby producing the long-deferred political gains of the 1960's and 1970's. To exemplify this view, Rosenberg quotes C. Herman Pritchett's rhetorical question: "[I]f the Court had not taken the first giant step in 1954, does anyone think there would now be a Civil Rights Act of 1964? '' 6' Rosenberg's intriguing court fatalist's answer is "yes." He recognizes (as he must) that even if the strong-court scholars' indirect effects thesis were in-fact false, the complex nature of an encompassing social upheaval like the civil rights revolution would make it hard to rebut and impossible to refute conclusively. Causal pathways for such phenomena are never singular and are seldom clearly marked. 62 He deals with this problem in the only way an empiricist can, 62. Or as Rosenberg puts this indeterminacy point: "Ideas seem to have feet of their own, and tracking their footsteps is an imperfect science. Thus, even if I find little or no evidence of extra-judicial influence, it is simply impossible to state with certainty that the Court did not produce significant social reform in civil rights." ROSENBERG at 108. seeking to support his fatalistic theory factually by disproving its more optimistic alternatives. 63 Searching the record for the kind of tracks that even indirect causality would leave, Rosenberg compares the pre-and post-Brown eras across a stunningly broad array of political indices: legislative initiatives, congressional debates, presidential pronouncements, political party and other elite attitudes, citizen awareness of Brown (and other Court decisions), the volume, motivation, and rhetoric of civil rights demonstrations, relationships among (and funding of) civil rights organizations, and public opinion among both blacks and whites on civil rights issues generally and on Brown in particular. 64 On this evidence (and Rosenberg adduces a great deal of it), Brown did not "give [civil rights] salience, press political elites to act, prick the consciences of whites, legitimate the grievances of blacks, and fire blacks up to act." 65 Especially revealing in this regard is Rosenberg's discussion of the black community's response to Brown. He shows, for example, that the community's knowledge of Brown was probably not widespread; that many blacks had a lukewarm response to the decision; that protest actions, far from being sparked by Brown, had been more common in the 1940's than in some of the immediate post-Brown years; that Brown played a negligible role in inspiring the Montgomery bus boycott of 1956, the sit-in movement, or the leading black protest groups other than plaintiff's counsel (the NAACP Legal Defense and Educational Fund); that Martin Luther King, Jr. and other leaders outside the NAACP viewed Brown-type court actions as a formalist distraction from a mass protest strategy; and that partly for this reason there was serious conflict between the NAACP and the groups committed to mass protest. 66 Rather than constituting a watershed in American race relations, then, Brown as depicted by Rosenberg was simply one point along an upward trajectory of public sympathy toward civil rights that began in the 1930's and steepened in the wake of World War II. In his fatalist account, this public support achieved political takeoff only in the mid-1960's when nonjudicial factors coalesced to create auspicious conditions for significant legislation and more aggressive enforcement. 6 7 Although the immediate precipitant of this transformation was the public fear and revulsion aroused by Southern violence against black and white demonstrators, other more structural changes had laid the groundwork. Economic pressures against segregation had mounted; demographic and migratory shifts had concentrated black voters in pivotal, electorally competitive states; the United States' growing international responsibilities made state-sanctioned racism here an embarrassment; the power of mass communications accelerated changes in public opinion. 6 " The Court, whose Brown decision was already a decade old and unavailing, was merely a midwife of racial progress, not its parent.
Although Rosenberg's data on Brown and its aftermath are intriguing and undeniably provocative, they cannot substantiate a theory as open-ended and indeterminate as the one that he offers. At most, the data raise important but ultimately unanswerable questions about causality in a social context in which, as just noted, many factors other than Brown were also at work transforming social attitudes. These other factors presumably influenced, and were in turn influenced by, Brown in complex ways that are simply impossible to disentangle, though Rosenberg's is an imaginative effort.
B. Roe v. Wade
Rosenberg's analysis of the Court's first major abortion decision, Roe v. Wade, 69 is far less persuasive. It purports to exemplify a different aspect of his theory of court fatalism-the proposition (consistent with Rosenberg's "Dynamic Court" view) that courts can effectively propel social change if certain conditions are met, especially the existence of widespread public support and of market incentives for the reform. Even here, of course, the public support condition serves to underscore Rosenberg's claim that the Court's reformist role is essentially derivative, reinforcing, and epiphenomenal, not initiatory and causal.
His crucial factual claims center on the observation that the number of legal abortions, although flat in the late 1960's, began a steep, steady rise in 1970 (three years before Roe), flattening out again in 1980.70 From this he argues that widespread availability of abortion, as well as liberal reform activity in state legislatures and relative passivity by conservative politicians on the issue, had already made abortion a mainstream social practice by 1973, when Roe was decided. At that time, he says, "there was little political opposition to abortion on the federal level, widespread support for it among 68 relevant professional elites and social activists, large-scale use of it .... and growing public support." ' 71 When the Court rendered its decision in Roe, his argument implies, it was sailing comfortably with the wind at its back. 72 Further, since the number of legal abortions increased steadily before and after Roe, Rosenberg argues that the decision had little effect.
But Roe did, after all, invalidate forty-six state laws restricting abortion. 73 Rosenberg's explanation is that the laws that Roe struck down had been so massively evaded that their demise had little practical effect. There are several serious difficulties with this argument as a factual matter. As Neal Devins points out, the pre-Roe liberalizations of state abortion laws typically had been quite modest, leaving significant restrictions in place. 74 Thus, Roe immediately produced far-reaching changes in the law. Nor was the pre-Roe liberalization trend as powerful and irreversible as Rosenberg suggests. Indeed, immediately before Roe, reform initiatives in Michigan and North Dakota had failed. In qualitative terms as well, Roe did not simply continue the pre-Roe state of affairs; it appears to have sharply reduced both the maternal death rate from, and the cost of, abortions. 75 To frame Roe's effect another way, it improved the outcomes for even those women who, before the decision, would have successfully evaded the legal restrictions on abortions.
Several interpretations that do not support Rosenberg's general theory can explain the data he uses. An alternative explanation for the fact that the post-Roe rise in abortions was merely linear might be the effectiveness of new statutory restrictions that states adopted after Roe in order to circumvent the decision. The fact that the increase in legal abortions did not flatten until after 1980-despite the new state law restrictions-is, under this explanation, what is intriguing about the data. In addition, Rosenberg's comparison is between preand post-Roe. Perhaps he should instead have attempted to compare the world following the actual Roe decision, and the hypothetical world that would have existed had the Supreme Court decided the case the other way. If Roe had gone the other way, the abortion rate might have increased at a lower rate or even declined, for evasion of state restrictions might have become more difficult than during the pre-Roe period, before the Supreme Court had spoken decisively on the issue. Indeed, had Roe upheld state criminalization of abortion, the burden of political inertia would have strongly, probably decisively, favored the pro-life forces; to legalize abortions in certain states might well have required a national constitutional amendment, which a passionate pro-life minority almost certainly could have defeated. Unfortunately, Rosenberg does not pursue these (and other) avenues, which might seriously undermine, or at least require him to refine, his interpretation of Roe's consequences. Rosenberg notes that Roe provoked a severe backlash by abortion opponents 7 6 but that the number of abortion providers and legal procedures nevertheless continued to increase after the decision, as private clinics proliferated. 77 These clinics provided market alternatives to hospital-based abortions, which were hard to obtain since many hospitals-under pressure from pro-life groups-refused to provide abortions even after Roe. 78 From this, Rosenberg infers that the Roe decision could not have been effective alone. Rather, effective social change occurred as a result of the combination of the decision with public support and the existence of market alternatives capable of neutralizing the unavailability of hospital-based abortions. 79 This inference is certainly plausible and tends to support Rosenberg's larger theoretical structure of constraints and conditions. But since the issue of clinic versus hospital setting is so important to Rosenberg's analysis, and since the Roe Court (like the litigants in the case) largely ignored the question of where abortions occur, the analysis would have been more compelling had he taken account of the post-Roe decisions in which the Court actually did grapple with the topic. In looking at those cases, a point and a series of questions emerge. First, to treat the existence of market alternatives as an exogenous factor is hardly accurate; it was the Court, after all, that refused to allow states to confine abortions to hospitals." 0 Second, how is Rosenberg's analysis affected by subsequent court decisions permitting states to regulate clinics that provide abortions? s ' Do those decisions confirm his theory, by showing that the reform is rendered ineffective when market alternatives are restricted? Do they refute it, by showing that as a result of public law litigation and judicial action, the number of abortions did not decrease despite these restrictions? 82 Or do they (as I think) show that the theory's formulation is too ambiguous to be very useful either in clarifying the relevant concepts or in yielding testable, refutable propositions? 83 Three examples amply illustrate the importance of this last question. First, Rosenberg's theory fails to tell us whether the reformist "court decision" to which he is applying the theory is simply Roe, or also includes the series of decisions that have purported to elaborate Roe, such as Webster v. Reproductive Health Services. 84 Why should his analysis be confined to Roe when the legal culture, and most certainly the Court, correctly assumes that such a decision merely initiates a long process through which a principle is elaborated and given content through specific and repeated applications? Second, the theory fails to tell us how to identify the "effects" of a decision like Roe-clearly a necessary precedent to appraising its "effectiveness." How did it alter the complex balance of political forces affecting not only future court decisions but state and federal legislative struggles, litigants' strategies, and private behaviors? Again, social reality is far too complex for post hoc ergo propter hoc reasoning about causality.
Finally, at the end of his discussion of the abortion cases, Rosenberg draws the following lesson: "[A]s with civil rights, the Court is far less responsible for the changes that occurred than most people think." 85 Yet, once again, if we try to imagine what abortion practices would have been like had Roe been decided the other way (rather than merely not decided), it seems plain that neither his theory nor his facts establish even this general proposition. It is one thing to say that Roe reinforced pro-abortion forces that were already in train, quite another to say that a contrary decision in Roe would not have much affected the course of abortion policy. If Rosenberg is saying the latter when he diminishes the Court's responsibility for the continuing availability of legal abortions, then it is hard to credit the claim.
C. Other Legal Areas
Rosenberg extends his analysis to other categories of cases, but because his treatment of these is more summary and less interesting, I shall discuss them only briefly. His approach in each of these case categories is flawed by one or more of the four problematic features of his theory noted earlier. 86 discussion of women's rights (other than abortion) suffers both from the indeterminacy of the theory, and from his tendency to depreciate the courts' effectiveness by measuring it according to the agenda of the groups initiating the cases rather than more modest, albeit important, goals. His analysis of these cases is also confusing in other ways. He first contends that although the Court struck down many (but not all) gender-based distinctions during the 1970's and early 1980's,1 7 and the other branches moved simultaneously to enlarge and enforce these antidiscrimination principles, little progress was made against wage discrimination because of the persistence of cultural barriers, family structure-based disadvantages, and other factors." 8 He also maintains, however, that a "tide of history" comprised of economic, demographic, educational, technological, ideological, and other factors has produced great gains for women in almost all areas. 8 9 Finally, he shows that there is little evidence-in media coverage, political activity, public opinion, or the growth and funding of the women's movement-that the Court's decisions had much to do with whatever gains women did make. He argues that this confirms his theory: "[N]one of the conditions allowing for Court effectiveness," he says, "are regularly present with women's rights." 90 Here again, the theory is so ill-specified that it is hard to know how to evaluate his application of it to women's rights. Is the fact that so-called "comparable worth" claims have not been judicially recognized (Rosenberg's major example of lack of progress) evidence that courts are ineffective reformers, or is it simply evidence that, for better or for worse, they have not chosen to define the right to nondiscrimination to include this conception of pay equity? 9 ' If the latter, it seems wrongheaded to charge them with being ineffective at achieving a goal, comparable worth, that they never adopted as part of the reform they did embrace, and that many commentators, including some who support that goal, think courts (as distinguished from legislatures or agencies) are poorly equipped to achieve. 92 
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Rosenberg's discussion of environmental cases exemplifies all four of the problematic features noted earlier: theoretical indeterminacy, neglect of important political dynamics unleashed by court decisions, measurement of reform effectiveness according to the litigators' most ambitious goals, and the failure to differentiate between constitutional and statutory interpretation by courts. Here too, his discussion is puzzling, and not simply because most of the cases that he cites are (unlike those in the earlier chapters) decisions by lower courts. First, he cites the failure of the courts to constitutionalize the right to a healthy environment as evidence of the ineffectiveness of courtinitiated reform, predictable on the basis of his theory's constraints and conditions. 93 He does not consider the possibility that no such right was created because it was in fact a demonstrably bad idea, difficult if not impossible to justify on doctrinal, policy, or political grounds. 94 Nor does he consider that the court's role in interpreting environmental statutes is altogether different, and far more consequential, than its failure to constitutionalize environmental rights.
Next, he finds that the courts had "varying success" in enforcing environmental laws. 95 As in the gender discrimination area, this mixed verdict enables him to claim vindication for his theory, with its mixture of unspecified (hence analytically slippery) constraints and conditions. Moreover, his notion of judicial effectiveness here seems especially unsatisfactory; the criterion seems to be whether the courts agreed with the claims of environmental groups, not whether the courts' decisions had the beneficial policy results that Congress presumably intended. 96 This latter standard is more appropriate; further, applying it can yield even better, more substantive reasons to doubt the courts' effectiveness than Rosenberg adduces. Some detailed studies of courtregulatory agency interactions, for example, find that courts tend to be poor environmental policymakers whose decisions can often degrade, rather than improve, environmental conditions. 97 Rosenberg's strategic point-which converges with Gerald L6pez's argument-is that environmentalists (and other reformers) should not look to the courts for much help but should instead invest their resources in political 
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Public Law Litigation mobilization and legislative lobbying. Courts, he concludes, simply "preserve victories achieved in the political realm from attack. But preservation, while important, is only useful when there are victories to preserve. And environmental litigation, as a strategy for producing a clean and healthy environment, achieved precious few victories." ' 'g For several reasons, however, this seems a dubious balance sheet on environmental litigation since the early 1970's. First, environmental groups have in fact won many victories in the courts during this period, as industry and government litigators will ruefully attest. The harder, more significant question (as noted above) is whether those victories were actually good for the environment, a question about which Rosenberg shows little sustained interest. 99 Second, there can be little question that environmental litigation was effective in helping to slow, and occasionally to defeat, the Reagan-Bush deregulatory juggernaut, and in helping to build up membership in environmental action organizations." 0 0 More generally, his argument moves from the undeniable fact that reformers' resources are limited, so that public law litigation must compete for those resources with other forms of political activity conducted in nonjudicial forums, to what appears to be an implicit but far more doubtful assumption about the process of social reform. He writes that "the courts also limit change by deflecting claims from substantive political battles, where success is possible, to harmless legal ones where it is not."' 0 ' The process of social change, however, is not a zero-sum game in which efforts initiated by courts and in other quarters are competitive rather than complementary. It is true, of course, that court-initiated change may generate a political backlash that can defeat or at least impede the reform enterprise, as with the abortion controversy. But this particular dynamic hardly exhausts the range of interactions between courts and politics, many of which are synergistic with respect to both substantive reform and political resources. Here as elsewhere in the book, Rosenberg's gnosticism concerning how social change actually occurs weakens the persuasiveness of his analysis.
In a very brief discussion of reapportionment litigation, Rosenberg likens his findings to those in the environmental area: "A procedural victory was won but one that didn't automatically lead to substantive ends. Legislatures were reapportioned, but the reformers' liberal agenda did not then automatically 98 
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The Yale Law Journal come to pass."' 1 2 To imply that any reform is ineffective unless it can produce an "automatic" success is patently unreasonable, of course; I know of no reform that would satisfy it. Nevertheless, Rosenberg does make some telling points about how politicians have managed to mute the effects of reapportionment. 0 3 He goes on, however, to ignore a characteristic aspect of reapportionment litigation that is inconvenient for his theory and conclusion. Compared to the other areas that Rosenberg analyzes, court implementation of reapportionment decrees is easy; the court can either enjoin the election until a satisfactory districting plan is adopted or draw the plan itself.'°4 The final sphere of litigation discussed by Rosenberg is criminal justice reform-more specifically, the rights of prisoners and juveniles, the exclusionary rule, and the right to counsel.' 0 5 Here again, his verdict is that the courts have been only partly effective in these areas ("problems still abound"' 0 6 ) and that his theory of constraints and conditions explains why. Indeed, despite the theoretical shortcomings already noted, his analysis seems more persuasive as applied to the criminal justice system-in which all of the effectiveness constraints and none of the conditions prescribed by the theory ordinarily obtain' 07 -than to any of the other areas that he considers.
IV. CONCLUSION
Rebellious Lawyering and The Hollow Hope share an important insight. Liberal activist courts are not as effective in producing enduring social change as many of their proponents would wish. Partly because of this, L6pez urges "progressive" lawyers (he tends to avoid the terms "liberal" or "radical") to put their energies and resources elsewhere-into community organizing and political mobilization. 0 8 He also conjures up a vision of lawyering that all [-Vol. 102: 1763 Public Law Litigation lawyers should find challenging and that some will even find inspirational. He makes no large theoretical claims, however, about courts or about their connection to social change.
Rosenberg, in contrast, is preoccupied with these questions. He insists that "a great deal of writing about courts is fundamentally flawed,"' 0 9 and he is correct. His own book is less about courts than about other political forces that surround and intersect with courts: public opinion, other government institutions, the media, and private organizations. Herein lies The Hollow Hope's greatest value. It reminds us of a fact so obvious that only a subculture as parochial and self-absorbed (I am tempted to say autistic) as contemporary legal education and scholarship could possibly miss it: in the world of public law, the problems that reach courts are problems that the larger society has already been working on longer, with richer and more varied instruments, and in more comprehensive, systemic-hence more intractable-contexts." 0 The evidence that Rosenberg mobilizes to illuminate this fact is arresting, resourcefully compiled, and for the most part convincing; so far as I know, use of such evidence in this way is novel. One hopes that other commentators, especially legal scholars who pontificate about the social effects of legal decisions, will emulate and perhaps improve upon his techniques in the future.
When Rosenberg turns to analyzing the relationships between courts and these other political forces, however, his work is of considerably less value and may even be misleading. His court fatalism seems largely oblivious to the dialogic, sequential, iterative quality of court-society interactions in important public law cases,"' a quality so elegantly elaborated by Alexander Bickel and applied by those scholars who have followed in the Bickelian tradition." 2 Rosenberg's theory of constraints and conditions, while identifying factors that are undeniably significant in determining judicial effectiveness, adds little that scholars literate in the political science of judicial behavior and policy implementation do not already know," 3 and it is in any event too ill-specified to be either fruitful or refutable.
It bears repeating, however, that any theory of judicial effectiveness is likely to suffer from these defects--or others at least as disabling. The many 109. ROSENBERG at 342. 110. See, e.g., sources cited supra note 38. 111. For a more detailed criticism of Rosenberg on this ground, see Devins, supra note 51, at 1030, 1046-54 (listing examples of effective court-initiated changes in race area effected through dialogic process). 113. A possible exception to this is his emphasis on the extent to which court decisions allow market alternatives, to which policy analysts are sensitive but many other scholars are not. For an example of legal analysis that recognizes the significance of this factor, see Daniel R. Ortiz, The Myth ofIntent in Equal Protection, 41 STAN. L. REV. 1105, 1139-42 (1989) . As mentioned at text accompanying supra notes 79-82, Rosenberg's own discussion of the market alternatives factor is not wholly satisfactory. threads of causality are simply too tightly knotted to disentangle. The phenomenon of judicial effectiveness is far too complex to be captured in any transparent model. It is too contingent on the social context, political stakes, incentive and enforcement structure, level of rule specificity, power of the court's underlying theory of social action, particular policy domain, and other factors that are too numerous, hard to measure, or even ineffable to lend themselves to social science testing. This is not a counsel of despair, however-only a plea for caution in the making of strong scholarly claims about causal efficacy, or lack of it, in public law. To say that Rosenberg's theory about judicial effectiveness in large-scale social reform fails to persuade is not to say that some competing theory has thereby been vindicated. Although I believe that the court skeptics, rather than the strong-court scholars or the court fatalists, have the best of the argument, a rueful candor compels me to add that we skeptics, like our competitors, are guided more by our professionally honed, often intuitive grasp of an elusive social reality than by any robust scientific theory worthy of the name.
